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expected to exceed the simplified ac-
quisition threshold.

(b) The contracting officer shall in-
sert the clause at 52.233-3, Protest
After Award, in all solicitations and
contracts. If a cost reimbursement con-
tract is contemplated, the contracting
officer shall use the clause with its Al-
ternate I.

[60 FR 25681, June 20, 1985, as amended at 60
FR 34759, July 3, 1995]

Subpart 33.2—Disputes and
Appeals

SOURCE: 48 FR 42349, Sept. 19, 1983, unless
otherwise noted. Redesignated at 50 FR 2270,
Jan. 15, 1985.

33.201 Definitions.

As used in this subpart—

Accrual of a claim means the date
when all events, that fix the alleged 1i-
ability of either the Government or the
contractor and permit assertion of the
claim, were known or should have been
known. For liability to be fixed, some
injury must have occurred. However,
monetary damages need not have been
incurred.

Alternative dispute resolution (ADR)
means any type of procedure or com-
bination of procedures voluntarily used
to resolve issues in controversy. These
procedures may include, but are not
limited to, conciliation, facilitation,
mediation, fact-finding, minitrials, ar-
bitration, and use of ombudsmen.

Defective certification means a certifi-
cate which alters or otherwise deviates
from the language in 33.207(c) or which
is not executed by a person duly au-
thorized to bind the contractor with re-
spect to the claim. Failure to certify
shall not be deemed to be a defective
certification.

Issue in controversy means a material
disagreement between the Government
and the contractor that (1) may result
in a claim or (2) is all or part of an ex-
isting claim.

Misrepresentation of fact means a false
statement of substantive fact, or any
conduct which leads to the belief of a
substantive fact material to proper un-
derstanding of the matter in hand,
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made with intent to deceive or mis-
lead.

[48 FR 42349, Sept. 19, 1983. Redesignated and
amended at 50 FR 2270, Jan. 15, 1985; 56 FR
67417, Dec. 30, 1991; 59 FR 11381, Mar. 10, 1994;
60 FR 48230, Sept. 18, 1995; 63 FR 58594, Oct.
30, 1998; 66 FR 2132, Jan. 10, 2001; 67 FR 43514,
June 27, 2002]

33.202 Contract Disputes Act of 1978.

The Contract Disputes Act of 1978, as
amended (41 U.S.C. 601-613) (the Act),
establishes procedures and require-
ments for asserting and resolving
claims subject to the Act. In addition,
the Act provides for: (a) the payment of
interest on contractor claims; (b) cer-
tification of contractor claims; and (c)
a civil penalty for contractor claims
that are fraudulent or based on a mis-
representation of fact.

[66 FR 67417, Dec. 30, 1991, as amended at 59
FR 11381, Mar. 10, 1994]

33.203 Applicability.

(a) Except as specified in paragraph
(b) below, this part applies to any ex-
press or implied contract covered by
the Federal Acquisition Regulation.

(b) This subpart does not apply to
any contract with (1) a foreign govern-
ment or agency of that government, or
(2) an international organization or a
subsidiary body of that organization, if
the agency head determines that the
application of the Act to the contract
would not be in the public interest.

(c) This part applies to all disputes
with respect to contracting officer de-
cisions on matters arising under or re-
lating to a contract. Agency Boards of
Contract Appeals (BCA’s) authorized
under the Act continue to have all of
the authority they possessed before the
Act with respect to disputes arising
under a contract, as well as authority
to decide disputes relating to a con-
tract. The clause at 52.233-1, Disputes,
recognizes the all disputes authority es-
tablished by the Act and states certain
requirements and limitations of the
Act for the guidance of contractors and
contracting agencies. The clause is not
intended to affect the rights and obli-
gations of the parties as provided by
the Act or to constrain the authority
of the statutory agency BCA’s in the
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